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Not all World Cup games required ETPs
There was some confusion surrounding the issue of Extended 
Trading Permits (ETPs) for the recent World Cup.

With only a third of the group stage games shown at the later 
timeslot of 2.30am, many licensees chose not to apply for ETPs 
as they could screen the two earlier matches during regular 
trading hours (except on Sundays where the normal closing time 
for hotels and taverns is 10pm).

Hotel and Tavern licensees could still show the knockout matches 
that kicked off at 10pm without the requirement for an ETP.

However, during 10pm matches that went to extra time, licensees 
without the appropriate ETPs were reminded that while they 
could remain open for patrons to watch the end of the game, 
liquor could not be sold or supplied after midnight. This rule 
extends to BYO liquor.

Furthermore, in these instances, the Liquor Control Act 1988 
states that patrons consuming liquor without a meal have until 
12.15am to finish their drinks.

The above does not apply to the sale and supply of liquor to 
lodgers of licensed premises – for more information on lodgers, 
see section 106 of the Act.

Race fields legislation update
Earlier this year, legislation requiring all licensed betting operators to 
pay a fee for using Western Australian race fields was introduced.

The introduction of the race fields legislation followed a similar 
move by a number of eastern states governments.

Essentially, the legislation authorises wagering operators licensed 
in Australia to engage in or conduct betting on Western Australian 
race fields subject to:

 �The payment of a levy to the Gaming and Wagering 
Commission for the use of the information (that will be 
distributed to racing clubs registered with RWWA); and

 �Wagering operators complying with information requirements in 
relation to matters concerning the integrity and reputation of the 
racing industry.

Recently, Racing New South Wales’ race fields legislation was the 
subject of a Federal Court challenge by operators Sportsbet and 
Betfair.

The Sportsbet claim was based on the notion that the system 
was “protectionist” and discriminated against interstate operators, 
while Betfair claimed the system discriminated against Betfair and 
favoured the NSW totalisator operator, TAB Limited.

Many venues chose not to apply for ETPs for the World Cup as they could show the 
earlier matches during normal trading hours.

Operators are still obliged to adhere to the requirements of the Western Australian 
race fields legislation where they use WA race fields as part of their wagering 
operations.
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Race fields legislation update (Continued)

In June, the Federal Court of Australia found in favour of 
Sportsbet but found that Betfair had not sufficiently demonstrated 
that the fee was discriminatory in a protectionist sense.

While these decisions provide the impetus for ongoing discussion 
on the merits of imposing product fees on race fields around the 
country, wagering operators are reminded that these claims were 
relevant only to NSW legislation.

Operators are still obliged to adhere to the requirements of the 
Western Australian race fields legislation where they use WA race 
fields as part of their wagering operations.

The online system for lodging monthly returns and the payment of 
the racing bets levy has been well received by wagering operators 
and was recently enhanced to enable payment of the levy via EFT.

For more information, go to  
http://www.rgl.wa.gov.au/Default.aspx?NodeId=74

Public Interest Assessment review
The Director of Liquor Licensing has reviewed the policy guideline 
“Public Interest Assessments” which provides guidance on the 
possible content of Public Interest Assessment (PIA) submissions 
and the issues that an applicant should consider.   

The Liquor Control Act 1988 does not define public interest, 
nor does it provide for a different public interest test for different 
licence categories in relation to the grant, removal or variation/
redefinition of a licence.  

Under section 33 of the Act, each application must be determined 
on its merits and by balancing the matters the licensing authority 
must consider.

The policy guideline on PIA submissions is premised on 
applicants taking a commonsense approach to their submission, 
noting that because each community is different, the level of detail 
required in a PIA will be different for individual applications. 

The reference to “public interest” indicates that both sections 5 
and 38 of the Act are relevant when making a decision, including 
the aspects of section 38 that directly impacts upon whether or 
not the grant of an application is in the public interest.  

The policy guideline also poses various questions that the 
applicant should consider when developing their PIA submission.

In this context, the policy guideline provides the applicant with 
the essential “sign posts” to develop their own PIA submission for 
their premises and community.

 
Takeaway liquor and Club licences

The Liquor Control Act 1988 is clear about the sale of packaged 
liquor by premises to which Club or Club Restricted licences apply.

It states that packaged liquor cannot be sold by Club Restricted 
venues and can only be sold to members at Club licensed 
premises.

Race fields legislation update (Continued)

The Director of Liquor Licensing has reviewed the policy guideline that deals with 
Public Interest Assessments.

Venues with Club licences can only sell or supply packaged liquor to members.
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Takeaway liquor and Club licences (Continued)

The exception to this rule is outlined in section 48(9) of the Act, 
which states:

Where the Director (of Liquor Licensing) is satisfied that the 
members of a club which holds a Club Restricted licence 
cannot, without great inconvenience, obtain supplies of 
packaged liquor from a supplier other than the club – 
the Director may, by endorsement on that licence and 
subject to such conditions as may be imposed, authorise 
the sale of packaged liquor to members of the club. 

This would allow those clubs (with Club Restricted licences) that 
are located in isolated parts of the State to sell packaged liquor to 
their members without breaching the terms of their licence.

Changes to incident register should mean less 
recording burden on licensee
Approval has been granted for the drafting of amendments to 
the Liquor Control Regulations 1989 to clarify the recording 
requirements in relation to the incident register under regulation 
18EB(1)(a), where a person is refused entry. 

The general refusal of a person due to venue capacity, dress 
standard etcetera is not considered an “incident” that should be 
recorded in the register. 

Therefore, in order to clarify this situation and reduce the 
recording burden on licensees, the regulations will be amended to 
clarify that where a person is refused entry to a licensed premises, 
an entry should only be recorded in the incident register in 
circumstances where a person:

i) �is drunk;

ii) �continually attempts to gain entry when already refused; or 

iii) �behaves in an offensive manner, including being violent, 
quarrelsome, disorderly or engaging in indecent behaviour.

It is anticipated that this amendment will be finalised in coming 
months.

In addition to this change, the Department has initiated 
discussions with the WA Police on the feasibility of amalgamating 
the crowd control register required under the Security and Related 
Activities (Control) Act 1996 into the Liquor Control Act 1988 
incident register. 

Not all licensees engage crowd control agents to provide crowd 
control services and therefore these licensees are only affected by 
the Liquor Control Act 1988 requirements. 

Further, the matters to be recorded in the two registers are 
different and are utilised by the two regulatory agencies for 
different purposes.

Discussions with Police are ongoing.

RGL Form occasionally reports on significant issues that 
have come before the Liquor Commission of Western 
Australia. The following decsions are featured in this edition.

Applicant fails the public interest test
The Liquor Commission recently affirmed a decision by the 
Director of Liquor Licensing (DLL) to refuse an application for a 
liquor store licence in Busselton.

In decision A201851 dated 8 January 2010, the DLL refused the 
application stating that current alcohol availability in Busselton 
was associated with a measurable level of harm in terms of 
alcohol consumption in the statistical local area of Busselton, and 
alcohol-related hospitalisation in the South West Health Region 
(incorporating Busselton) compared to corresponding State rates.

In seeking a review by the Commission, the applicant claimed to 
have been denied procedural fairness because the DLL took into 
consideration information that was not lodged by any party to the 
application and was not made available to the applicant before 
the determination was made.

The source data used to come to the above conclusion was 
from a report titled Impact of Alcohol on the Population of Western 

Australia 2008, which was prepared by the Epidemiology Branch, 
Department of Health WA and the Drug and Alcohol Office.

Changes will be made to the requirements for incidents to be logged in the incident 
register.
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Applicant fails the public interest test (Continued)

This document is included in a list of source reports that are 
detailed in Attachment 1 of the Public Interest Assessment 
Submission Guide which is provided by the Department for 
applicants.

The guide provides information on the matters to which applicants 
should pay regard when submitting an application for a liquor 
licence. It also lists the reports the licensing authority may have 
regard to in forming its decision, such as the document referred 
to above.

In its Public Interest Assessment, the applicant sought to address 
the relevant matters raised under section 38(4) of the Act and 
asserted that the grant of the proposed licence would not impact 
negatively on the harm or ill-health of the community, nor on the 
amenity of the area or create offence, annoyance, disturbance or 
inconvenience to people who reside or work in the area.

In making its determination, the Commission included the 
following statements:

 �Ultimately, the Commission is of the view that the determination 
of this application turns on the quality and level of evidence 
submitted by the applicant to discharge its obligation under 
section 38(2) of the Act. In this regard, the Commission finds 
that the applicant has not provided sufficient objective evidence 
to satisfy the Commission that the grant of the licence is in the 
public interest.

 �The Commission finds that much of the application is based 
upon assumptions not supported by an appropriate level of 
evidence. 

 �In considering the public interest under s38, the licensing 
authority needs to consider both the positive and negative 
social, economic and health impacts that the grant of an 
application will have on a community. In determining the 
positive aspects of an application, mere opinions expressed by 
an applicant as to the perceived benefits of the grant of their 
application, in the absence of supporting evidence, falls well 
short of the level of evidence required to substantiate such a 
claim.

 �Consequently, the Commission finds that the applicant has not 
provided sufficient evidence to satisfy the Commission that the 
grant of the licence is in the public interest as required by s38(2) 
of the Act.

For a full copy of this decision, go to  
http://www.liquorcommission.wa.gov.au/decisions/LC172010.pdf

Application fails to prove “positive impact” of licence

The Liquor Commission recently upheld a decision by the Director 
of Liquor Licensing (DLL) to refuse an application for a liquor store 
licence in Bunbury.

In decision A204111 dated 24 February 2010, the Director of 
Liquor Licensing refused the application stating:

“The application is not sufficiently made out to satisfy (the 
licensing authority) that, on the balance of probabilities, the 
granting of the liquor store licence and the consequent increased 
availability of packaged liquor in Bunbury is in the public interest.”

In the applicant’s submission relating to the review application, 
it stated that the applicants were of the belief that a petition that 
had been collected containing approximately 190 signatures in 
support of its application had been lodged with the DLL as part of 
the determination of its application.

There was no record by the Department that it received the 
petition nor was there any reference to the petition in the DLL’s 
decision to refuse the application.

A copy of the petition was forwarded to the Department together 
with an incoming and outgoing mail register extract from 
Hospitality Total Services Pty Ltd, as evidence of the despatch of 
the document to the Department.

These extracts are not considered to be sufficient evidence that 
the Department received the petition prior to the DLL’s decision or 
that the Department was responsible for an administrative error 
which precluded the petition from consideration.

Section 25(2c) of the Act provides that the Commission, when 
conducting a review of a decision of the DLL, may have regard 
only to the material that was before the Director when making the 
decision.

Consequently, because the petition was not part of the material 
before the Director of Liquor Licensing when making the decision, 
it could not be included as part of the Liquor Commission’s 
determination.

The DLL maintained that the applicant did not provide any 
evidence that the grant of a licence would satisfy the requirements 
of consumers for liquor and related services, and therefore the 
applicant failed to demonstrate that the objective in section 5(1)(c) 
had been met.

The Liquor Commission found it was not sufficient for an 
applicant merely to demonstrate that the grant of its application 
will not negatively impact on the local community. Importantly, 
an applicant must also demonstrate the positive impact that the 
grant of the application will have.
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Application fails to prove “positive impact” of licence (Continued)

The Commission accepted that the grant of a liquor store licence 
at this site was unlikely to have a negative impact upon the local 
community. However, this was only one component of the test 
under section 38(2) of the Act.

The Liquor Commission found that the applicant failed to 
discharge its onus under section 38(2) of the Act and satisfy the 
Commission that the granting of the application was in the public 
interest. Accordingly, the application was refused. 

Note: This is an edited version of the Liquor Commission’s 
decision. For a full copy, go to www.liquorcommission.wa.gov.au

ETP cancelled after ongoing troubles at venue
A premises operating under a Tavern licence recently had its 
Extended Trading Permit (Hours) cancelled due to ongoing anti-
social behaviour occurring in and around the venue.

The Director of Liquor Licensing (DLL) was satisfied that there had 
been a number of anti-social behaviour issues associated with the 
Onyx Bar in West Perth, including civil disorder, breaches of the 
peace, threats to public safety, and disorderly conduct by people 
attracted to the premises. 

The DLL was also satisfied that there had been activity at and in 
the vicinity of the premises which was unduly offensive, annoying, 
disturbing and inconvenient to people living and working in the area.

The DLL found that many of the incidents arose from activity 
during the hours after midnight and particularly during the hours 
of operation of the ETP. 

As a consequence, the Director decided to cancel the ETP.

Premises inspector hits ground running after 
earthquake damages licensed premises
The April 20 Kalgoorlie/Boulder earthquake resulted in extensive 
damage to a number of licensed premises in the area.

Soon after the earthquake, the Department sent one of its 
premises inspectors to the area to help local licensees determine 
how the damages would affect their business.

Premises inspector Royce Bond said he was in town for four days 
and during that time inspected 18 licensed premises.

“There were a number of categories of licensed premises 
damaged in the earthquake,” he said.

“This included hotels, taverns, clubs and liquor stores.

“Essentially, I was up there to liaise with local government 
authorities and advise licensees what they needed to do to 

comply with the requirements of section 77 of the Act.”

Royce said while most of the damaged venues were deemed safe 
to trade, some could only do so on a restricted basis.

He said by having someone from the Department on the ground, 
licensees had direct access to the person who would be advising 
them on matters relating to repairs in terms of complying with the 
Act.

One premises, the Golden Eagle Hotel, was particularly hard hit 
with the venue remaining closed for months after the incident.

For more information on issues to do with premises inspections, 
call the Department on 9425 1888.
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A series of ongoing anti-social incidents due to the use of alcohol led to the 
cancellation of the venue’s ETP.

The Golden Eagle Hotel suffered extensive damage in the earthquake.
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Reminder to organisations conducting gaming 
and wagering activities
Many clubs and other organisations conduct gaming activities 
throughout the year to raise much-needed funds.

It is important that when conducting such activities, the rules that 
apply under the Gaming and Wagering Commission Act 1987 are 
adhered to.

The following explores some areas that are often overlooked by 
organisations when conducting gaming activities.

Bona Fides of Organisation 
Under the Act, an applicant must be able to satisfy the Gaming 
and Wagering Commission that their organisation is a genuine 
club, society, institution or other body of people when applying for 
a gaming permit.

To determine their suitability in relation to the above, applicants 
will be required to provide a copy of their constitution or certificate 
of incorporation when submitting an application.

If the organisation does not operate under a constitution, then 
a copy of the minutes from the meeting where the fundraising 
activity was discussed will suffice.

Other checks of the organisation’s credentials will be carried out 
by the Department as required.

Use of Funds 
Organisations must be specific when divulging to the Department 
what the funds will be used for.

Funds must not be used to benefit an individual (which would be 
classed as private gain) or a commercial undertaking. However, 
money raised can be used for team-based activities, such as the 
purchase of new equipment or meeting travel costs associated 
with competing in an organised national or interstate competition.

Funds can also be used for upgrades or renovations that need to 
be carried out. However, in this case the exact nature of the work 
needs to be made clear to the Department.

Funds can also be donated to registered charities. 

Financial Returns 
Permit holders will be required to lodge a financial return within 
7-14 days of the event or lottery draw. This does not include 
those associated with Bingo Seniors Permits.

If the organisation does not lodge the returns by the required 
date, an “outstanding financial return notice” will be generated 
which could hinder the grant of future permits and may result in 
an infringement being issued.

Renewals
In relation to continuous permits (for example, continuing lotteries, 
bingo or video lottery terminals), organisations are required to 
renew the permit by the expiry date otherwise the gaming activity 
must be discontinued.

For more information on any of the above, contact the 
Department on 9425 1888.

Reminder to update your details with the Department

As part of the Department’s plan to reduce the amount of paper-based 
correspondence, most future communication with licensees and other 
stakeholders will be done electronically.  

It is imperative that the Department has your current contact email address 
as this will lead to a more immediate and efficient communication system.
Similarly, all licensees are encouraged to regularly check the Department’s 
website for the latest news on issues that affect liquor licensees.

The website also includes a number of fact sheets that explore the more 
common areas of the Act.  These will be added to as the need arises.

Licensees and other stakeholders are urged to check that the email 
address they have registered with the Department is current, and is one 
that is checked regularly.For more information please call the Department’s 
customer service team on 9425 1888.
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Clubs use gaming activities throughout the year to raise much-needed funds.


