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INTRODUCTION

The first liquor laws, which concerned only
public revenue and drunkenness, were
passed following the foundation of the State
in 1829. Over time, the objectives of liquor
legislation have shifted to focus on the social
effects of the supply and consumption of
liquor. In this regard, the legislation includes
controls in respect of under-age drinking,
public order issues and the amenity of the
local community. The legislation also has
Aharm minimisationo
objects of the Liquor Control Act 1988.

Although the sale, supply and consumption of
liquor is accepted throughout society, alcohol
is not an ordinary commaodity. The misuse of
liquor can be associated with harm and anti-
social behaviour, and this can have a
significant impact on the amenity and the
quiet or good order of the local
neighbourhood. These problems can go
unaddressed and raising the awareness at
the local level about the types of remedies
that can be applied to such activity can assist
to remedy some of these problems. The
development of a liquor policy by local
governments may be of assistance.

This Guide has been produced to provide
assistance and information for local
governments in relation to the Liquor Control
Act 1988 and the development of a local
liquor policy.

Summary of Key Points

Local governments have power under the Act
to:

9 Take responsibility for issuing section 39
and 40 certificates, particularly in respect
of the type of licence being sought and
the proposed trading hours.

1 Intervene on liquor licensing applications.

1 Lodge a complaint under section 117 of
the Act where undue noise and
disturbance is emanating from licensed
premises.

as
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1 Lodge a complaint under section 95 of the
Act, with the Liquor Commission, if the
licensed premises are not being properly
managed.

1 Develop a local liquor policy in
consultation with the community, where
possible.

1 Properly control the consumption of liquor
on local government property.

one
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LIQUOR LAW IN WESTERN
AUSTRALIA

The Liguor Control Act 1988 provides the
legislative framework for the liquor licensing
authority, comprising the Director of Liquor
Licensing and the Liquor Commission, to
regulate the sale, supply and consumption of
liquor in Western Australia.

Section 5(1) identifies t he Act
objects as to:

i regulate the sale, supply and
consumption of liquor; and

I minimise harm or ill-health caused to
people, or any group of people, due to the
use of liquor; and

9 cater for the requirements of consumers
for liquor and related services, with regard
to the proper development of the liquor
industry, the tourism industry and other
hospitality industries in the State.

Section 5(2) lists the secondary objects of the
Act, which are to:

9 facilitate the use and development of
licensed facilities, including their use and
development for the performance of live
original music, reflecting the diversity of
the requirements of consumers in the
State; and

1 provide adequate controls over, and over
the persons directly or indirectly involved
in, the sale, disposal and consumption of
liquor; and

1 provide a flexible system, with as little
formality or technicality as practicable, for
the administration of this Act.

The Act not only affects licensees and their
businesses, but also the general public of
Western Australia.
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Definition of Liquor

The Act defines liquor as:

 a substance intended for human
consumption which at 20° Celsius
contains more than 1.15% ethanol by
volume, or such other proportion as is
prescribed,;

1P Gy MiguidY¥ased food essence which
contains more than 1.15% of ethanol by
volume in a container that has a volume
exceeding 100 ml in the case of natural
vanilla essence; or 50 ml in any other
case;

1 any novelty food item or ice confection
which contains more than 0.5% ethanol
by volume,and i s
food stuff, including but not limited to,
lollipops, ice creams, or jellies;

1 any mist made up of a gas or liquid
droplets that at 20° Celsius contains more
than 0.5% ethanol by volume;

1 any aerosol intended for human inhalation
that at 20° Celsius contains more than
0.5% ethanol by volume; and

1 anything that, for the purposes of sale, is
held out to be such a substance.

WHAT CONSTITUTES A SALE?

The most common instance of a sale occurs
when the owner of the goods (e.g. the
vendor, seller or supplier) agrees to sell those
goods to someone else (the purchaser or
customer) in return for money (the price).

For the purposes of the Liquor Control Act
1988, fisell 0 @al so incl

(@) agreeing or attempting to sell;

(b) offering or exposing for the purpose of
selling;

(©) sending, forwarding or delivering for
sale or on sale;
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(d) bartering or exchanging;

(e) disposing, by lot or by chance, or by
auction;

) supplying, or offering, or agreeing or
attempting to supply:

(1) in circumstances in which the
supplier derives, or would be
likely to derive, a direct or
indirect pecuniary benefit; or

(i) gratuitously, but with a view to
gaining or maintaining custom
or other commercial
advantage;

(9) authorising, directing, causing or
permitting to be done any act referred
to in this definition.

and includes, in relation to a club, supply to
or to the order of members otherwise than by
way of sale, but does not in relation to any
class of licence include the provision of a free
sample authorised by this Act.

The Act also provides that any trader who
gives away or delivers liquor to a customer
with other goods, is deemed to have sold that
liquor.

Furthermore, in the absence of proof to the
contrary, the supply of liquor to someone who
has:

1 paid admission or some other charge to
enter a premises;

M been asked to make a donation or
contribute money to cover costs;

9 paid for the hire of glasses or containers
or any device or the use of any facility on
the premises; or

1 paid for entertainment or refreshments
provided on a premises in circumstances
in which the provision of entertainment or
refreshments is related to the provision of
liquor by way of sample, one being
incidental or ancillary to the other,

will be deemed to be a sale of liquor and
would require a liquor licence.
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HOW THE LIQUOR CONTROL
ACT AFFECTS OR EMPOWERS
LOCAL GOVERNMENTS

Local governments are able to influence
liquor decisions through the various
provisions of the Liquor Control Act, which
provide a power for local government to
confirm or refute that liquor licensing
applications comply with local government
legislative requirements; or express any
concerns about existing or proposed licensed
premi ses
intervention or complaint process.

There is often public confusion about who to
contact regarding complaints about licensed
premises. In the past, this has resulted in
local governments not being aware of
community or individual concerns about a
proposed or existing licence, or liquor related
issues.

By informing the public within the vicinity of
an impending application, the local
government will be better able to assist its
constituents in forwarding concerns to the
liquor licensing authority.

The relevant sections of the Act are
mentioned below and are followed by
comments to assist local government in
interpreting the
line copy of the Liquor Control Act and
Regulations can be accessed at the
website of the State Law Publisher at
www.slp.wa.gov.au

Town Planning Issues

Local planning schemes (LPS) can help a
community control the type, number and
trading hours of licensed premises through
zoning and setting development standards.
Liguor outlets constitute a significant
percentage of commercial enterprises in
many communities. A LPS could be framed
so as to have regard to liquor-related and
community amenity issues.

A LPS should seek to balance the number,
type and density of outlets in a community.
The question for planners is whether to grant
routine planning approvals for liquor outlets,

through t he
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leaving their growth to market mechanisms or
to review such applications for their impact
upon community life.

There are special planning considerations for
late night trading venues in regard to amenity
impacts on the local community. Licensed
premises such as nightclubs, special facility
licences, hotels, taverns and small bars, need
to be closely examined, particularly if they are
situated close to residential homes. Other key
issues that could be considered include the
availability of late night transport and
adequate security and policing in the early
hours of the morning.

Section 39 Certificate (Local Government
Approval)

A certificate issued by a local government
under section 39 of the Liquor Control Act
confirms that the premises or proposed
premises comply with all the relevant
requirements of the following legislation: the
Health Act 1911; the Food Act 2008; the
Local Government Act 1995; the Building Act
2011; and any written laws relating to
sewerage and drainage.

Section 39 certificates are required for all
new liquor licence applications and
applications for any alterations to existing
licensed premises. There is no prescribed
form for section 39 certificates, however a
pro-forma is available from the Department if
required.

This certificate is not required to be lodged at
the same time as the application if the
applicant is seeking the conditional grant of a
liquor licence. The certificate, however, must
be lodged prior to the issue of the licence.

Local governments can condition section 39
certificates if a premises has outstanding
work to be completed, or withhold the
certificate until the premises has been made
to comply. Local governments can also
impose conditions relating to the use of
premises, or certain areas of the premises as
deemed necessary.

A common example is where local
government condition a building certificate/s
to specify the number of patrons who can be
on the premises at any one time under the
Health (Public Building) Regulations. This
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can be imposed as a condition of licence if
required.

The Department is seeking confirmation that
the premises complies with the relevant
requirements of the Building Act 2011 as it
pertains to each particular application.
Therefore, where construction or building
works are undertaken as part of a new liquor
licence application or an
alteration/redefinition application, the
Depart mentos
undertaken have been completed in
accordance with any building permits issued
by the local government.

With respect to a new licence application to
be located in a premises constructed prior to
2011, provided no additional building or
construction works are to be undertaken,
then the Department is seeking confirmation
from the local government that the premises
was constructed in accordance with the
relevant legislation at the time of its
construction.

The only instance where it is expected that a
section 39 certificate has reference to the
Building Act 2011 deleted or removed is for
an application for a liquor without a meal
permit, or for an alteration/redefinition
application where no building/construction
works are undertaken (i.e., adding a lawn
outdoor area to the licensed premises).

Section 40 Certificate (Local Planning
Approval)/Development Approval

A certificate or development approval issued
by a local government under section 40 of the
Liquor Control Act confirms that the premises
or proposed premises comply with the local

government 6s LPS and

requirements.

Section 40 certificates or development
approvals are required for an application for
the grant or removal of a licence, or for a
change in the use or condition of any
premises, unless otherwise determined.

Development approvals must specify the type
of liquor licence sought and all conditions. A
pro-forma section 40 certificate is available
from the Department on request.

expectation
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The certificate or development approval is not
required to be lodged at the same time as the
application, however, the application can not
be determined until the certificate or
development approval has been provided,
unless the licensing authority determines
otherwise.

Local governments are able to condition
certificates or development approvals if the
premises requires the imposition of specified
trading restrictions in order to comply with
planning approval requirements. As a general
rule, any trading restrictions specified by a
local government would be imposed by the
licensing authority as conditions on any
licence issued. For example, such restrictions
could include compliance with noise
requirements or maximum accommodation
numbers.

If the premises can not be made to comply
with planning legislation, the certificate or
development approval can be conditioned
accordingly. Following receipt of a certificate
or development approval confirming that a
premises can not comply with planning laws,
the licensing authority would not allow that
the application to proceed any further.

Section 991 Maintenance of Premises

Section 99 of the Liguor Control Act requires
every licensee to:

I maintain the licensed premises at a
standard that is reasonable, having
regard to the class of the licence, the
locality and the expectations of the public;
and

1 keep the premises and all fittings and
fixtures in the premises thoroughly
cleansed, in a hygienic condition and in
good repair.

Where a local government health or building
inspection has identified items that a
premises or its fittings and fixtures are not
being maintained, kept in a clean, hygienic
condition or in good repair, then the
Department  can adopt any  work
orders/schedule of works issued by local
government to also be carried out under
section 99 of the Act.
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Liquor Licensing Applications

Local governments are in a unique position to
assist in liquor licensing decisions. Where an
application is made for the grant of a licence,
local governments can request that the
Director of Liquor Licensing forward to them a
copy of that particular application. Details
regarding these applications are also
available from the
www.dlgsc.wa.gov.au.

Local governments could consider consulting
with residents, schools, hospitals, businesses
and community groups in the vicinity of each

application site. In this regard, local
governments could provide an outline of the
application, expl ain

objection and invite responses. They may
then represent the objectors at a hearing
before the licensing authority.

The flowchart on the next page highlights
how important local government approval is
to the liquor licence process.

Local Government Liquor Policy

Each local government has a different
planning scheme and other policies that are
specific to their community. While local
governments can influence whether or not a
liquor licence type is permitted at a particular
location, it is not always able to do so unless
it has the appropriate scheme and policy
provisions in place.

To be effective in ensuring desired outcomes
with regard to licensed venues, regulatory
approvals systems need to provide to clear,
coordinated and defined interrelationship
between policies, structures and processes.
Local planning policies are a way for Local
Governments to incorporate provisions
relating to the treatment of licensed premises.

For those local governments seeking
assistance to work towards the management
of alcohol-related harm, there are a number
of existing town planning tools available that
may be employed more effectively through
appropriate strategic planning processes.

Local governments should contact the WA
Local Government Association for further
details about these existing tools and support
resources.

Depart
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